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In October of 1999, a pand created by the Dispute Settlement Body of the World
Trade Organization ("WTQO") issued its fina report concluding that the U.S. Foreign Sdes
Corporation (“FSC”) tax regime creates illega export subsdies. A FSC isa corporation given
specid tax treatment under the U.S. tax laws. The purpose of the FSC provisonsisto promote
United States exports in a manner compatible wth the agreements negotiated between the
United States and its trading partners.

The European Union (“EU”), which has opposed the FSC regime since its enactment in
the mid-1980's, origindly filed a complaint againgt the United States in November 1997. In July
1998, after consultations between the EU and the U.S. failed to resolve differences, the EU
requested that the WTO's Dispute Settlement Body form a pand to rule on the issue. The
WTO pand was formed in September 1998. In October 1999, the WTO's panel released its
findings in a 298- page report (* United States-Tax Treatment for “Foreign Sales Corporations’;
Report of the Panel) ( “Report”). See www.wio.org/wto/dispute/108r.pdf for the full

Report). The Pane concluded that the U.S. FSC regime creates illegd export subsidies and
should be abolished by October 1, 2000.



EU Complaint
Specificdly, the EU complaint dleged that the FSC regime violates certain export

subsidy prohibitions of: (1) the WTO Agreement of Subsidies and Countervailing Measures
(“SCM Agreement”) by granting (a) tax subsidies contingent upon export performance and (b)
tax subsidies contingent upon the use of domestic over imported goods, and (2) the WTO
Agreement on Agriculture by granting tax subsdies to agriculturd goods in excess of the
budgetary outlay and quantity commitment levels specified in negotiated schedules. Claims that
the FSC regime aso violated the GATT 1994 were included in the origind complaint, but were
not pursued once the panel was formed. Interestingly, the Report notes that both Canada and
Japan filed positions with the WTO Pand supporting the EU postion.
U.S. Position

The U.S. postion has consgtently been that the FSC regime is not an illegd export
subsidy. In fact, the U.S. had taken great care to meet the requirements of its trade treaties
when it fird enacted the FSC legidation in the mid-1980's. Previoudy, the Domestic
International Sales Corporation (“DISC”) tax regime, enacted by the U.S. in 1971, had been
attacked as a violation of the GATT. In response to the GATT chalenges, the U.S. dl but
eliminated the DISC regime, enacting the FSC legidation in an atempt to promote exports while
complying closdly with the treaty requirements. The FSC regime was enacted to enable U.S.
manufacturers--confronted with a harsh taxing scheme based on worldwide income--to
compete with non-U.S. manufacturers who face less onerous taxing schemes, often territorid in
scope. The FSC represents a partial adoption of the territoria approach to taxation, common
in Europe, and intended to equdize the pogtion of U.S. manufacturers in markets outsde the
United States--such as the EU, where the availability of VAT rebates dong with territorid
taxing schemes make nonU.S. goods chegper than those manufactured in the U.S..

WTO Ruling

The WTO pand ruled that the FSC regime does create illegad export subsidies and

should be withdrawn by October 1, 2000. In reaching that conclusion, the WTO first found



that the FSC income exemptions violate the SCM Agreement, which prohibits “subsidies’ that
are “contingent upon export performance’. Noting that the SCM Agreement defines * subsidy”
to require both a financia contribution by a government and a conferred benefit (Report,

Section 740 a p.257), the WTO pand determined that the FSC regime does create
“subsdies’ snce “the exemptions provided by the FSC scheme “result in the foregoing of

revenue which is otherwise due and thus gives rise to afinancid contribution.” Report, Section
7.102 at p. 276. Second, the panel found that the FSC regime “ clearly confers a benefit, in as
much as both FSC's and their parents need not pay certain taxes that would otherwise be due’.
Report, Section 7.103 at p. 276. Findly, the WTO pand determined that the subsidies are
“contingent upon export performance’ because they are available only with respect to “foreign
trade income’; foreign trade income arises from the sde or lease of export property (or the
provision of services related thereto); and export property is limited to goods made, produced
or grown in the United States that are hdd for use or digpostion outside the jurisdiction.

Report, Section 7.108 at p. 278. The WTO panel separately addressed the claim that FSC's
adso violaed the Agreement on Agriculture, concluding that the FSC regime dso violates the
subsidy provisions of that Agreement. Report, Section 7.177 at p. 293.

U.S. Appeal Filed

In early December 1999, the U.S. appeded the WTO's determination. The EU then
cross-appealed, raisng two issues included in the origina complaint but not addressed by the
WTO pandl in its Report: adminigrative pricing and the U.S. content requirement. The WTO
Appellate Body is expected to take 60 to 90 days to rule on the appeals.
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